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Abstract

This article deals with the issues of reconsidering the concept of thing in terms of the digital
environment and the formation of understanding of the digital thing. In terms of digitalization,
the legal systems of civil and common law are characterized by the further development of digital
objects of law towards of reflecting the material world combined with the features of the digital
legal environment. The need for unambiguous regulation of relations regarding the use of new
technologies necessitates the implementation in law of a new legal tools that can revolutionise
commerce and non-commercial activity, which include, first of all, specifically digital things.
Digital things are fundamental component of the digital legal environment, which are being
recognized as existing in digital form objects of civil rights. The accommodation of digital legal
objects requires a reconsidering of the concept of property and things towards the introduction
of a broad understanding of thing, a kind or digital analogue of which are digital things as part of
the person’s property, which are appropriated (acquisition and termination) and participated in
a civil turnover under the general rules of material things, taking into account the features of the
digital environment provided by law, contract or the essence of the digital thing. This necessitates
the formation of conceptual legal provisions on property and a broad understanding of things,
concepts and types of digital things. The authors of this research propose to reconsider the
understanding of property (1) and thing (2) towards of their broad understanding in terms of
digitalization, to define the concepts and legal nature (3) and types of digital things (4), to use the
functional methodological approach of the digital thing (5) and the resulting features of the
virtual asset as a digital thing (6).

Keywords: digital legal environment, things, property, digital things, virtual assets.
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1. Introduction

In terms of digitalization, the legal systems of civil and common law are characterized
by the further development of digital objects of law towards of reflecting the material world
combined with the features of the digital legal environment.

When regulating social relations in terms of digitalization, the law must
unambiguously regulate them. Considering the changes occurring in society, it must take into
account changes in existing relations and, undoubtedly, the emergence of fundamentally new
relations concerning digital objects (Fedorenko & Hejgetova, 2019).

The world is moving rapidly towards a paradigm in which most commerce between
commercial parties, and significant part of non-entrepreneur activity, happens either partially or
entirely digitally (The Law Commission’s review of the law on digital assets and smart contracts:
/DLA Piper Global Law Firm, 2020).

A revolutionary challenge for the legislator in this aspect is modern technologies,
crypto assets and other digital things, smart-contracts, and artificial intelligence systems, which
are changing today's society at a tremendous speed (Konobeevskaya, 2019: 330-334; Ogorevc,
2019).

The need for unambiguous regulation of relations regarding the use of new
technologies necessitates the implementation in law of a new legal tools that can revolutionize
commerce and non-commercial activity, which include, first of all, digital things.

Digital things are fundamental component of the digital legal environment, which are
being recognized as existing in a digital form object of civil rights.

The accommodation of digital legal objects requires a reconsidering of the concept of
property and things towards the introduction of a broad understanding of thing, a kind or digital
analogue of which are digital things as part of the person’s property, which are appropriated
(acquisition and termination) and participated in a civil turnover under the general rules of
material things, taking into account the features of the digital environment provided by law,
contract or the essence of the digital thing.

This necessitates the formation of conceptual legal provisions on property and a broad
understanding of things, concepts and types of digital things.

The authors of this research propose to reconsider the understanding of property (1)
and thing (2) in terms of digitalization towards of their broad understanding, to define the
concepts and legal nature of digital things (3) methodological approaches to understanding the
digital things (4), digital things and property ratio (5), narrow and broad understanding of digital
things (6) and the resulting peculiarities of varieties of digital things, in particular virtual asset (7),
digital securities (8) and digital money as a digital things (9).

2. Reconsidering concept of property

The legal systems of civil law do not contain a unified understanding of the category of
“property”. The laws of civil law under the property means things, as well as property claims
(Article 128 of the Civil Code of the Russian Federation) and property liabilities (Article 190 of the
Civil Code of Ukraine), which are considered as the sum of active and passive values (Article 458
of the Civil Code of Moldova), or the totality of all assets and liabilities belonging to the person
(section 495 of the Civil Code of the Czech Republic). In some legal systems, the category of
“property” is considered in a narrower sense, which includes things, money, securities, other
property; property rights are not property (Article 1.97 of the Civil Code of Lithuania).

32



Open Journal for Legal Studies, 2022, 5(2), 31-56.

The concept of “property” has different meanings. In some cases, this concept is used
to denote specific things, in others — as a set of rights and liabilities of the subject, in others,
property means a set of things, rights of claim, and debts (liabilities) (Sukhanov et al., 1998: 294).

In the latter case, property is a set of things, property rights and liabilities that
characterize the property status of the carrier (asset and liability) — universal succession
(Suleymenov, 2006: 205). In the doctrine of law, property is considered in a broad and narrow
sense (Ibid.: 205).

In a broad sense, property is recognized as a set of property, ie, subject to monetary
valuation, legal relations in which a person is; purely personal relationships do not belong here.
The content of property is expressed in the set of things that belong to a person on a certain
subjective right (property asset), and in the set of obligations imposed on the person (property
liability) (Shershenevich, 1995: 95).

In order for property to be recognized as the subject of relations, it must be the subject
of civil turnover, property, in turn, must be legally capable. The legal personality of a thing can be
determined by its properties of good by default, i.e., without the influence of human forces and
will. Legal capacity is determined solely by the status and recognition of property as an object of
civil turnover, and, as a consequence, the subject of social relations (Dosmaganova, 2009: 78-81).

Proponents of a narrow understanding of property consider property as a collection of
things that are objects of ownership and other property rights. Some proponents of this approach
believe that the concept of property in civil law science has two manifestations (“face”): “property
values” and “property rights” (Dosmaganova, 2009: 78, 79).

In this case, the liability, according to the representatives of this approach, cannot be
compared with property values and property rights, because in contrast to them has exactly the
opposite characteristics: satisfaction of rights and interests of another person, providing material
goods to another person, alienation (transfer to comply with the provisions of the law or contract),
endowing certain rights and responsibilities of others, etc.

Property obligations (liabilities) are not the property itself as a thing, but the
satisfaction of the interests and rights of the party through active action of the obligated party. The
obligation for the obligated person is the state and the ground for the unconditional performance
of active actions (inaction) in order to meet the requirements of the authorized party.

According to its legal (functional) purpose, property is a generic category that includes
separate objects for property good. The literature states that “a clear distinction should be made
between property as a generic category and objects of ownership as one of its varieties” (Dozorzev,
1998: 232-233).

At the same time, the objections of opponents of the proclamation of the object of
ownership of the category “property” are generally based on the idea that the proclamation of
obligations and responsibilities as the object of ownership or even extension to them in any part
of the legal regime object of ownership, of course, are erroneous and can only cause
misunderstandings in practice (Dozorzev, 1998: 233).

The thesis that in its own (institutional) sense the category “property” covers the whole
set of property goods that can be the object of disposal of a subject of civil law deserves support
(Lapach, 2003: 18-20).

In the modern law of the countries of continental law there is a tendency to introduce
a broad understanding of property as the sum of active and passive values belonging to an
individual.
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This approach is based on the general idea of recognizing a person’s right to own
property as an element of his or her legal personality. An element of a person’s legal personality is
the right to own property.

In our opinion, it is expedient to consider property as the totality of all property goods,
property rights and obligations due to individuals and legal entities (which can be assessed in
monetary terms), which are considered as the sum of active and passive values related to each
other. All things of a natural or legal person are part of its property.

3. Broad understanding of things

One of the main characteristics of the legal status of the object of civil law is its
turnover. In addition, it contains the existing subjective rights and obligations regarding this
phenomenon. From the standpoint of law, what is important is not the thing itself as a set of
physical and chemical characteristics, but the legal significance given to this object by virtue of
positive law, which is embodied in subjective rights and responsibilities (Senchishchev, 1998: 140-

150).

The science of civil law in general recognizes things provided by nature and man-made
objects of the material world, which have useful values and properties.

Noteworthy is the classical understanding of the thing as an object of the material
world, which has a legally recognized physical form, through which it receives its external
expression and is for the holder a certain property interest. Based on this definition, the author
identified three essential features of the thing: (1) thing — a material substance, something that is
outside the human person; (2) individual certainty of the thing; (3) property interest related to the
thing (Skryabin, 2008: 304).

A more detailed definition is to understand a thing as existing independently of the
subject of spatially limited objects and phenomena of the material world that exist in the natural
state, or adapted by objective law as an object of subjective rights, including certain types of energy
assimilated by man (Gumarov, 2000: 78-84).

The understanding of a thing exclusively as a subject of the external (material) world
is called into question by civil law, the practice of its application and the doctrine of law. The law,
along with things as objects of the material world, allows the coexistence of intangible “things”,
such as money and securities, which can have both cash (documentary) and non-cash (non-
documentary) form.

In addition, along with things as objects of the material world, the current civil
legislation recognizes two other types of things. These include things directly named by such law,
but which are not always objects of the material world (in particular, the property complex of the
enterprise and condominium), as well as things that are certainly absent in nature, the existence
of which is allowed (e.g., share in companies). In the literature, the appearance of such things in
civil turnover is explained by the goals of its optimization, as well as a certain increase in the status
of such things (Gumarov, 2000: 78-84).

One can agree with this approach to the existence of intangibles, because non-cash or
non-documentary form of securities and money are characterized by similar value to the owner, if
the money were expressed in cash, i.e., be tangible. Tangible and intangible things have a very real
material value and can be attributed to material goods. Similarly, this conclusion can be applied
to things that exist exclusively in digital, other intangible (disembodied) form, because digital and
other disembodied things have a very real material value and are of similar value to the owner, if
digital (disembodied) things were expressed in material form.
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Thus, the science of civil law under things usually means provided by nature and man-
made objects of the tangible and intangible world, which have useful values and properties.

There are several essential features of the definition of a thing: a thing is a material
substance existing outside a person’s personality, or an intangible substance, directly called such
by law. This means that everything must have an external expression — the body of the thing. In
our opinion, for the ownership and other property rights, corporeal or incorporeal (digital, etc.)
substance is important to own it, if there is a possibility for the subject of law to exercise dominance
over the thing.

Incorporeality (immateriality) does not preclude the possibility of qualifying a digital,
other incorporeal object as a digital or material thing. Rather, since the doctrinal requirements of
the corporeality (materiality) of things still exist in the legal system, the digital thing must be
considered an intangible thing recognized as an exception to the rule.

There is also individual certainty of the thing. This quality of a thing should be
considered as a set of individual properties and qualities, both internal and external, through
which it is separated from the circle of others like it. Individual features of a thing: (a) may appear
during its operation; (b) defined by law or contract of participants in civil turnover; (c) the
property interest is connected with the thing. Property interest is always related to the value of the
thing, the removal of its useful properties and qualities, its transfer to another person, and so on.

If the interest is lost, the holder of the thing commits actions aimed at terminating his
right (for example, destitute things) (Dosmahanova, 2009: 80) or titleless actual possession.
Objects of civil law that do not fall under this definition of things may not be objects of property
rights, other property rights, actual possession and they should not be subject to other subjective
civil rights (e.g., contractual, personal, etc.).

If the interest is lost, the holder of the thing takes action aim to terminate his right (for
example, derelict things) or titleless actual possession. Objects of civil law that do not fall under
this definition of things, may not be objects of ownership, other property rights, actual possession
and they should not be subject to other subjective civil rights (e.g., contractual rights, personal,
ete.).

In our opinion, things within the meaning of the law should be regarded all property
items that may be individual or collective property of a natural or legal person (tangible things),
and intangible items and property rights, insofar as they are part of the property (intangible
things).

Material things are objects of the material world that are perceived by the senses and
for which there may be civil rights and obligations.

Intangibles are intangibles items that are perceived by the senses (digital things,
electricity, etc.) and property rights that are perceived only by consciousness and not by human
feelings (property rights), as they are part of property.

The defining features of a thing are the ability of property in tangible or intangible
form to be an individual or collective belongings, to be in legal domination due to the
subordination of the will of the person, to have economic value and to serve for use.

The law of many European countries has a broad understanding of things, which
makes it possible to recognize things as objects of the tangible and intangible world, in particular,
that exist in the digital environment.

Thus, according to §285 of the Austrian General Civil Law Code (Allgemeines
biirgerliches Gesetzbuch, ABGB, AGCLC) a thing should be recognized as everything that is
separate from the individual and serves to use the latter, in turn § 353 AGCLC in the definition of
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property proceeds from the fact that the content of this right applies to all physical and non-
physical things. Thus, the editors of the Austrian General Civil Law Code, relying on Kant's idea of
the unknowability of the world in the context of the concept of "thing in itself", came to the need
for a dichotomy of rights to property and personal. At the same time, the subject sphere of the
concept of thing and, in accordance with the sphere of regulation of property law itself, included
everything that went beyond the relations of persons (Pfersche, 1893: 45; Zeiller, 1811-1813: 90).

A fairly broad understanding of a thing provides for Civil Code of Ukraine, which,
along with the definition of a thing as an object of the material world (Article 179), recognizes
property rights as an non-consumable thing and real rights (Part 2 of Article 179).

Thus, according to the Civil Code of Ukraine (Article 179 (2), Article 190), property
rights may arise both in respect of objects that have a bodily substance and those that do not have
such a substance, namely, in respect of property rights. The Civil Code of Ukraine does not provide
for the emergence of property rights in respect of objects that have exclusively digital, other virtual
substance.

The lack in the Civil Code of Ukraine of a clear understanding of intangible
(disembodied) thing, in particular digital thing as a non-consumable thing, complicates the
development of modern forms of property relations, the formation of uniform law enforcement
practice in digital society, which determines the feasibility of introducing the division of things
into tangible and intangible, including digital things.

4. The concept and legal nature of digital thing

The immateriality of the substance of a digital thing determines its existence in the
form of a unique set of information that individualizes the digital object and makes it possible to
distinguish it from other objects of civil rights.

Information, having no material properties, is the same object of the external world as
things, which allows it to participate in civil turnover, acting as an object of proprietary rights,
including property rights (Razuvaev, 2021). In this case, the structure of information includes
disparate elements that create a message that is a single object.

Such elements are: first, data that have the character of coded data about real or
imagined events (facts) in the logical space of reality (Withenstein, 1994); secondly, the signal is a
tangible data carrier transmitted by the communication channel; third, representation, ie purely
mental reproduction of information in the mind of the sender and recipient of information
(Shennon, 1963).

An important feature of information is the partiality, which provides the ability to
measure in quantitative units the information contained in the message. The measure of
information is determined by Hartley’s formula: I = Klog2N, where N is the power of the alphabet
or the number of characters used in it, K is the length of the message, and I is the amount of
information in bits (Hartley, 1928: 37). This allows each record in the database to be subject to
legally significant actions in the presence of relevant technologies, which can be done in relation
to ordinary things, including possession, transfer, consumption, fixation, protection, etc. (Laptev,
2018: 201).

Thus, modern technologies contribute to the individualization of transmitted
messages, followed by the establishment of subjective, including property rights of participants in
civil traffic. Moreover, the specifics of such objects, up to the minimum payment units (satoshi
equal to 10-8 bitcoins) used in the peer-to-peer payment system, allows you to track its movement
— from the first transaction to the last, with the participants of such transactions remain as
anonymous as possible, i.e., essentially depersonalized (Nakamoto, 2018).
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Simply put, in virtual reality there is often a situation in which digital property
(electronic money, domain names, gaming property, other records in databases) acquire its
unique individual “face”. This process generally corresponds to the tendency of individual authors
to lose their material properties under the influence of computer technology (Kuhta, 2014).

However, the owners of digital assets in this capacity often remain impersonal,
anonymous, that is, there is a reversal of the relationship between things and entities that take
place in the material world. Finally, in terms of mental representations that correspond to digital
objects, the objectivity of the latter is beyond doubt. In fact, if there is a mutual consensus among
the participants in a legally significant situation that something is the subject of agreements
recognized by the community as a whole, whatever its nature, its reality will not need additional
legal justification (Razuvaev, 2021).

Currently, the concept of information is being transformed by the emergence of the
digital environment, where everything that exists in it is in its form data (digital data, digital
objects). An e-book can be an illustration of digital data (digital object) — as a digital form that
replaces a real (tangible) book.

According to the traditional understanding, information is any data. However, not all
information is digital data or a digital object. Therefore, it is necessary to distinguish simple
information from digital data or digital objects. Any information is processed data. Simple
information is a specific object of legal relations, which characterizes such properties as: moral
aging, the possibility of unlimited reproduction, a variety of forms of fixation (transformation),
impossibility of destruction, impossibility of separation from the person transmitting it (physical
inalienability), mass, universality, inexhaustibility etc.

Digital data (digital objects) is a negotiable intangible asset that exists in the form of a
set of symbols, the value of which is determined solely by the demand for them. Digital data are
not subject to moral aging, cannot be disseminated indefinitely due to the specifics of technology,
can be destroyed, are exhaustive, and can be separated from the person who transmits them. As a
result, digital data can be disposed of in the same way as material things are disposed of.

This makes it expedient to rethink the modern understanding of information and to
distinguish simple information as a public good (as a kind of commons) from digital data as a
digital thing (as a digital thing). Digital data is an object of civil rights, which characterizes the
ability to be in legal dominance due to the will of the individual, to have economic value, to serve
for use and to be individually or jointly assigned on the basis of intellectual property (if digital data
is protected by law as intellectual property). property), property rights (digital data that are not
subject to intellectual property rights) or possession. Information that is not part of a person’s
property, has no monetary value, or is not available for search and discovery (usually metadata) is
not a digital thing.

The concept of a digital thing is based on the inherent general characteristics of any
thing, which include their ability to belong to a person, be in his legal dominance, have economic
value and serve for use, as they are part of property, taking into account the intangible features
the nature of the digital thing.

Unlike material things, which are perceived by the senses as items of the material
world, digital things are intangible assets that exist only in virtual, namely in digital form and are
perceived by the senses, and not just consciousness.

Along with the general features of any thing, the defining feature of a digital thing is
that this object of the digital environment exists and is in turnover only in digital form, and for
which civil rights and obligations can arise only by making (changing) records to the information
system.
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By its legal nature, a digital thing is an independent type of thing, which is covered by
the provisions of the Civil Code on material things, unless otherwise provided by law or does not
follow from the essence of the digital thing.

A digital thing is an object of the digital environment that exists and is in civil turnover
circulation only in electronic form in accordance with the rules of the information system in which
the identification and circulation of digital things is provided, and for which civil rights and
obligations may arise, in particular by making (changing) entries in the information system.
Digital data that is not part of a person’s property, has no monetary value, or is not available for
search and discovery (usually metadata) is not a digital thing.

5. Methodological approaches to understanding the digital things

In terms of the digital society, the methodological basis of the existence and turnover
of digital things, other property intangible objects are determined by two conceptual approaches:
the first involves the recognition of intangible objects as a type of thing; the second is the extension
of the legal regime of things, ie equating them to things in a certain respect.

According to its content, the extension of the legal regime of property to digital things,
other intangible assets that are part of a person’s property (dematerialized energy — gas, electricity,
etc., cryptocurrency and other virtual assets, property rights, securities, non-cash and other
intangible property), mainly provides for the emergence, termination and turnover of such
intangible property in accordance with the provisions of the Civil Code on things, with certain
exceptions specified in law.

By its legal nature, the extension of the legal regime of property to these intangible
objects is designed to equate them to things using the legal method, which involves creating their
own individual legal regime for each intangible property, which often leads to duplication, legal
conflicts, gaps and forced application of analogy in law in determining the legal regime of these
intangible assets.

The existence of various inconsistent with the legal regimes of property intangible
objects that are part of a person’s property, necessitates unification of the concept of property and
the legal regime of property intangibles equated to it by introducing in the Civil Code of Ukraine a
broad understanding of things by dividing things into tangible and intangible; the latter are
intangible things that are perceived by the senses (digital things, etc.), or only consciousness
(property rights), and not available to human feelings, as they are part of a person’s property.

Methodologically, the provisions of the Civil Code on tangible and intangible things
are based on a single (unified), functional approach to understanding the thing as an object of civil
rights, according to which any tangible and intangible property that is part of a person’s property
and can be in the domination of the person, all the provisions of the Civil Code on things apply,
unless otherwise (i.e., exceptions to the general rule) is provided by law or does not follow from
the essence of the object of civil rights. A unified understanding of things will provide an
opportunity to create general rules for the existence (appropriation) and turnover of all property
objects, which are functionally things from the point of view of civil law, which will contribute to
the formation of a single civil law environment (Maydanyk, 2021: 273).

6. Digital things and property

Modern legal systems have not clearly defined the place of virtual assets and other
digital things in the system of civil rights objects. One of the topical issues is the classification of
virtual assets and other digital things as property.
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The law of civil law countries (in particular, Germany, France, Ukraine, etc.)
traditionally recognizes two types of property: things (any objects of the material world, or
material goods that can be physically owned), and other (intangible) property (any proprietary
good, which embodies the contractual, other enforceable subjective right).

The definition of “virtual currencies” first appeared in circulation in 2009 and was
enshrined in EU Directive 2018/843 of the European Parliament and the Council of Europe of 30
May 2018 (Directive (EU) 2018/843, 2018).

On 22 October 2015, Court of Justice of the European Union classified bitcoins as
“contractual” means of payment and, examining the legal nature, recognized them for VAT
purposes not as goods or services, but as a means of payment. This decision equated virtual
currencies with traditional currencies in terms of taxation. According to the court ruling,
transactions for the exchange of traditional currencies for bitcoins should be exempt from value
added tax, as EU rules prohibit the collection of such tax on transactions for the exchange of
currencies, banknotes and coins (Judgment of the CJEU, 2015).

Currently, in the vast majority of countries, cryptocurrency is classified as an
intangible asset or commodity, most often it is not legal tender. At the same time, cryptocurrency
transactions are equated to barter transactions (Great Britain, EU countries, Australia, Canada,
USA, Japan).

The law of Ukraine, which does not contain a general normative definition of the
concept of digital things, regulates its individual types, in particular, virtual assets.

In accordance with paragraph 13 of Part 1. Article. 1 of the Law of Ukraine “On
Prevention and Counteraction to Legalization (Laundering) of Proceeds from Crime, Terrorist
Financing and Financing of Proliferation of Weapons of Mass Destruction,” a virtual asset is a
digital expression of value that can be traded in digital format or transferred and can be used for
payment or investment objectives (Law of Ukraine N2 361-1X, 2019). From the concept given in
this Law, it is difficult to understand to which group of objects of civil rights virtual assets belong,
in particular, whether they are property.

In turn, the Law of Ukraine “On Virtual Assets” recognizes digital assets as intangible
assets, also leaving unanswered questions about the relationship with the concept of “property”
(Law of Ukraine N2 2074-1X, 2022).

Thus, the Ukrainian legislator adheres to the already established approach in world
practice and recognizes cryptocurrency not as money but as a commodity, and proposes to apply
the general provisions of the mine contract to cryptocurrency transactions.

Given that this law of Ukraine has been adopted relatively recently, the case law on
this issue has not been finalized, which leaves open the question of the admissibility of recognizing
the property of digital things, including digital assets. In most Ukrainian court decisions,
cryptocurrency is regarded by Ukrainian courts not as a means of payment but as an asset, and a
contract of sale or supply, where cryptocurrency is determined by the parties as a means of
payment for goods, is regarded by courts as contracts. At the same time, the courts emphasize that
bitcoin is not a thing within the meaning of Art. 179 of the Civil Code of Ukraine.

The decision of the Darnytsya District Court of Kyiv in case N2 753/599/16-ts of 24
March 2016 (Judgment of Danytsya district Court of Kyiv, 2016) concerning the claim for recovery
of arrears of bitcoin work of the programmer deserves attention. The programmer fulfilled the
terms of the contract — developed and created software in accordance with the terms of reference
with the transfer of their results to the customer, but the latter did not transfer bitcoins to the
programmer. The court noted that the plaintiff incorrectly chose the method of protection of the
infringed right, as it establishes the obligation of the defendant to transfer ownership of goods in
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the form of digital bitcoin products totaling UAH 10,000, ie virtual items that have no signs of the
material world. Obviously, in this case, the case law was not in favor of those who decided to use
bitcoins as payment under the contract (Tilna & Khomyak, 2021).

The ambiguity of the position of the courts on the legal nature of virtual assets is
evidenced by the decision of the Malynivsky District Court of Odessa of 13 March 2018. This court
ruling states that bitcoin as a cryptocurrency is a type of digital currency, the creation and control
of which are based on cryptographic methods, which is a monetary surrogate by virtue of the
provisions of Article 32 of the Law of Ukraine “On National Bank of Ukraine” (Kirjan, 2021).

Instead, Art. 1 of the Law of Ukraine “On the National Bank of Ukraine” stipulates that
a monetary surrogate — any documents in the form of banknotes other than the currency of
Ukraine, issued by the National Bank of Ukraine and made for payments in business, except
currency values. No cryptocurrency falls under the signs of a monetary surrogate (Kirjan, 2021).

A joint statement by financial regulators on the status of cryptocurrencies in Ukraine
dated November 30, 2017 states: “The NBU, NSSMC and Natskomfinposlug are convinced that
the complex legal nature of cryptocurrencies does not allow them neither by electronic money, nor
by securities, nor by a monetary surrogate.” Financial regulators have promised to further work
on improving the legislation, and after the abolition of the above letter of the NBU, the status of
cryptocurrencies remained uncertain (Joint Statement of Financial Stakeholders concerning the
Status of Cryptocurrencies in Ukraine, 2017).

In a statement, regulators also noted that there is no single concept of cryptocurrency,

and the definition varies from “goods”, “means of payment”, “unit of account” to “intangible digital
asset”, “investment asset”, “financial asset”, “separate type securities”, “virtual currency”, “Digital
currency”. Not surprisingly, the regulator has not defined a general concept, as each crypto asset

is unique and depends on the method and purpose of use.

In the context of the prospects of legislative implementation in the law of Ukraine, the
concept of “digital thing” deserves special attention registered in the Verkhovna Rada of Ukraine
on 17 December 2021 draft Law of Ukraine of 15 December 2021 N2 6447 “On Amendments to the
Civil Code of Ukraine civil rights projects” (Bill N2 6447, Bill).

The bill provides for amendments to the Civil Code, in particular, Articles 115, 177, 179,
which define among other objects of civil rights digital things, their essence as an object of the
digital environment, which is in circulation only in digital form, and which may emerge civil rights
and responsibilities, and outline the range of digital things that are virtual assets.

The explanatory note states that the continuous and daily development of new
information technologies has led to the emergence of new objects of civil rights, which are
intangible benefits that exist exclusively in digital form and are designed to satisfy certain interests
of civil law participants. Today, such objects are defined as virtual assets, digital content, online
accounts, money and securities that exist exclusively in digital form.

The ability of these objects of civil rights to meet the interests of individuals and legal
entities in the digitalization of public relations and their involvement in property turnover in the
digital environment of economic development necessitates to determine the legal nature, legal
basis of the legal regime of these objects’ legal mechanisms of their property turnover.

7. Narrow and broad understanding of digital things

Currently, the legal literature is essentially forming a narrow and broad understanding
of the digital thing.
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Digital things Virtual property in the wide sense refers to a broad category of
intangible and immaterial property objects that can be regarded as objects of real-world property
law. Examples include website addresses, email addresses, bank accounts, stocks, options and
derivatives. It also includes digital goods, such as digital versions of books (e-books), computer or
smartphone programs or applications (apps), television series and movies, as well as digital music
(albums and tracks) as objects of virtual property. The term digital thing is also often used in the
narrow sense to refer to property found in virtual worlds. This includes virtual or digital objects
found inside such virtual worlds, as well as property objects and rights that relate to a virtual
world. For example, a player's virtual world account serves as a single object of virtual property
that represents the total patrimonial worth of everything contained in that account.

In the legal literature, it is proposed to recognize a digital thing as digital content to
which he is entitled, an e-mail account, online or other online account to which he is entitled
(Maydanyk, 2019: 15, 17).

In our opinion, the development of law enforcement practice will be determined by
the tendency to gradually recognize a broad understanding of the digital thing, which will cover
both virtual assets, money and securities that exist exclusively in digital form and digital content
of the person to which he is entitled. an e-mail, online, or other online account to which it is
eligible.

In this regard, noteworthy is the broader understanding of the digital thing, which
includes virtual assets, digital content, online accounts, money and securities that exist exclusively
in digital form.

8. Virtual asset as a digital thing

The current stage of property law is characterized by the emergence of new types of
“intangible” property that have the characteristics of goods (virtual assets, cryptocurrency, “virtual
property” (“cyber property”), etc.), which puts on the agenda the nature and place of virtual assets
in system of objects of civil law.

Virtual assets in the sense of crypto-tokens can be divided into certain types: currency
coin - cryptocurrency; security token and equity token - investment tokens; utility token - a token
used for the operation of the service; NFT is an irreplaceable token that certifies the uniqueness
of a particular digital object.

Legislation and legal doctrine of common law and civil law countries reflect two
approaches to determining the legal status of virtual assets as an object of civil rights. Thus, the
common law family states are characterized by the use of the category “right of claim” or
“property”.

In countries of the legal family of continental law, it is more common to use the legal
regime of “intangible assets” (Bashkatov, Heindler, Volkel et al., 2018) or in some cases “things”
(Ibid., 2018). However, some scholars have expressed reservations about the use of these concepts
in the Federal Republic of Germany (hereinafter — “Germany”) and Japan, where property rights
primarily concern material objects (Walch, 2017: 22).

The reason for this statement is the decision of the court of first instance in Tokyo in
the bankruptcy case, where the court ruled that Bitcoin cannot be the object of property rights,
because under Japanese civil law, the concept of property is limited to material things. physically
occupy a certain space. According to the court, the need for protection of rights cannot be a reason
to classify Bitcoin as a “thing” (Case Claiming the Bitcoin Transfer. Tokyo District Court, 2015). At
the same time, other researchers point out that in Germany the right to property, despite its close
connection with civil law, has a constitutional and legal nature and is seen as the basis of freedom

41



R. Maydanyk, N. Maydanyk & N. Popova — Reconsidering the Concept of a Thing in Terms of the ...

and personal development (Rueckert, 2019: 7) (Shevchuk, 2006). The Federal Constitutional
Court of Germany in the case of groundwater noted that “both private and public law equally
determine the constitutional legal status of the subject of property rights. The codification of
private law, formalized by the Civil Code, is not the only source for determining the content and
boundaries of property” (Shevchuk, 2006). Accordingly, the lack of material form or the
inapplicability of existing concepts of German civil law to virtual assets are unlikely to be an
obstacle to the protection of property rights in relations related to their circulation.

In England, on the other hand, virtual assets, despite their intangibility, cryptographic
authentication, distributed registry technology, and decentralization, are considered property. At
the same time, the private key is classified as information (United Kingdom Jurisdiction
Taskforce, 2019: 21-22).

In this context, English case law deserves attention, which distinguishes simple
information from information on which there are subjective civil rights. Thus, in the Your
Response v. Data team Business Media, the Court of Appeal did not accept that a lien could be
possible over intangible property (a database).

In this case, the court noted that “when information is created and recorded, there are
clear differences between the information itself, the material medium on which the information is
recorded, and the rights that arise in relation to information. While material material and rights
are considered property, information itself is never [considered]. According to the court, if the
database was subject to possession and could be the subject of security and possession of it could
be retained for payment and issued or transferred subject to payment, it would be possible to
approach the qualification of information as property” (English case of Your Response v. Data
team Business Media, van Erp, 2016: 73-74).

Ukrainian law recognizes virtual assets as intangible assets that are subject to civil
rights. According to the Law of Ukraine “On Virtual Assets” of September 8, 2021 N2 1719-IX
virtual asset is an intangible asset that is the object of civil rights, has value and is expressed by a
set of data in electronic form. The existence and turnover of a virtual asset is ensured by the system
of ensuring the turnover of virtual assets (Article 1); features of the turnover of virtual assets are
determined by the Civil Code of Ukraine and this Law (Article 4) (Law of Ukraine “On virtual
assets”).

In the Ukrainian jurisprudence, virtual assets are the subject of scientific debate and
are considered intangible good (Skrypnyk, 2020: 80), digital things (Maydanyk, 2019: 15, 17),
special property (Patachyts & Filatova-Bilous, 2021: 62-77).

The concept of a virtual asset as an intangible good is based on recognizing it different
from the thing and property rights of intangible property of civil rights, the existence and turnover
of which is determined by the Civil Code and a special law (Law of Ukraine “On Virtual Assets”).
The understanding of a virtual asset as a digital thing is based on the proprietary concept, which
provides for the recognition of a virtual asset as a thing or the extension of the legal regime of the
thing. Recognition of a virtual asset as a special asset involves the classification of all these digital
assets according to their economic purpose.

The thesis that cryptocurrency is a kind of code consisting of a set of symbols and can
satisfy property interests deserves support. This object has economic value, affects financial
interest, and therefore can be considered as an object of property rights from the standpoint of the
ECtHR. Given the fact that the list of objects of civil law in accordance with Art. 177 of the Civil
Code of Ukraine is open, cryptocurrency can be fixed as a separate object (sui generis), but here it
is possible to apply real rights by analogy and attribute cryptocurrency to a variety of property
(such legal fiction, for example, exists in relation to electricity under consideration as a thing)
(Nekit, 2018).
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Given that a virtual asset has no physical form, has economic value and is an object of
property rights, such an object of civil rights is likely to be recognized as law enforcement practice

as property.

Thus, in the practice of law enforcement in Ukraine there is currently an approach
according to which cryptocurrency cannot be considered a thing and/or property rights, because
it is not an object of the material world, has no individual features and cannot be identified, usually
does not certify therefore, it is not subject to the legal regime of property and property law.

At the same time, in addition to things and property rights, according to the Central
Committee of Ukraine, objects of civil rights also include other property, results of works, services,
results of intellectual, creative activity, information, and other tangible and intangible benefits.

The Ukrainian literature substantiates the view that cryptocurrency cannot be
classified as a service, because “unlike the latter, it is not consumed in the process of its use (Article
901 CC of Ukraine)” (Chapljan, 2018: 154). Cryptocurrency can be considered the result of work
“only in the case of its extraction at the request of another person” (Chapljan, 2018: 154), which in
practice is extremely rare. At the same time, cryptocurrency cannot be considered an object of
intellectual property, because “the emergence of cryptocurrency occurs mechanically through
mining and not as a result of creative activity” (Rueckert, 2019: 7).

It should be noted that to extend the legal status of information to a virtual asset is not
correct. The right to information under the Civil Code of Ukraine is a personal intangible right,
respectively, the category of “property rights” to information as personal intangible property is not
applicable (Kokhanovska, 2020), which, in turn, does not correspond to the legal nature of virtual
assets (Zabrodska, 2020: 80).

In view of this, the literature substantiates the expediency of recognizing virtual assets
as property in accordance with the Central Committee of Ukraine (Zabrodska, 2020: 81).

The qualification of a digital thing as property reflects the features of this intangible
asset due to its presence in digital form.

This legislative and doctrinal approach to the understanding of virtual assets in
general may be, but does not fully reflect the legal nature of this object of civil rights. Recognition
of a virtual asset as property that is not a thing and a property right leaves unanswered questions
about the legal regime of cryptocurrency, in particular the existence and turnover of this object of
civil rights.

In our opinion, it is necessary to take into account the presence of three defining
features that together qualify any individual information as a digital thing. A digital thing must
belong to a person and be part of his property (1), have a value that can be valued (2), and be
available for search, discovery (usually metadata) (3).

In this regard, a digital item can be recognized as property if the relevant information
is part of a person's property, has a value that can be valued, available for search and discovery
(usually metadata).

It is not a digital thing “simple information”, i.e., it is publicly available data that does
not have the necessary features of a digital thing or an object of civil rights in general.

Any virtual asset is a digital commodity that is part of cyberspace, such as files, which
are the elementary particles that make it up. Digital goods are intangibles that can be stored,
delivered and used electronically [Vangie Beal, 6].

Due to their virtuality, electronic objects (digital goods) are not material things, but
they have all the features of things (goods). They are a sequence of data (numbers), which is
characterized by certainty, expressed in structural characteristics (for example, a file depending
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on the format has its own name, structure and quality, as well as size, usually measured in bytes),
which usually distinguishes them from among other homogeneous digital goods, individualizing
them. Digital goods or electronic goods are intangible goods that exist in digital form (Vangie Beal,
6) and usually have the characteristics of a digital thing, defined by individual characteristics
(Maydanyk, 2021: 272).

The main difference between such a virtual asset as cryptocurrency from non-cash
funds and electronic money is that the cryptocurrency is in the direct possession of the person and
not related to the actions of third parties (banks). Therefore, unlike non-cash funds and electronic
money, the rights to cryptocurrencies are not the right to claim against a bank or another person,
but directly the rights to cryptocurrencies.

Thus, cryptocurrency is an intangible commodity that exists only in the form of digital
code (record) in the blockchain system and is characterized by a special functional orientation —
use as a universal medium, but without the ability to perform the functions of a means of payment,
but is a negotiable object of ownership that can be transferred, stored or sold electronically
(Maydanyk, 2018: 11-15).

Given their turnover and functional orientation, regarding the legal relationship
related to the circulation of cryptocurrencies, it is advisable to extend the legal regime of property
rights, virtual assets (cryptocurrencies) should be classified as a digital thing that is a kind of
intangible thing (res incorporales), i.e., things which is perceived not by feelings available to man,
but only by consciousness (Maydanyk, 2019: 15-17).

9. Digital securities

A type of digital thing is digital securities, which are accounted for using technologies
in the system of decentralized public register (blockchain, etc.).

Digital security is an electronic document of the prescribed form with the relevant
details, which exists in the form of an entry in the e-book, certifies monetary or other property
rights, determines the relationship between the issuer of digital security (issuer) and the person
entitled to digital security, and provides for the fulfillment of obligations under such security, as
well as the possibility of transferring rights to securities and rights to securities to others, the issue
(issue) and turnover of which is provided by the information system of decentralized (distributed)
public register (distributed ledger) .

By their legal nature, digital securities are equated to securities virtual assets, the issue
(issue) of which is ensured by the technology of distributed ledger.

A distinction must be made between digital securities and digitized securities. Thus,
digital securities — electronic records (blockchain tokens — “blockchain tokens”) in the e-book
(William Hinman, 2018). However, it should be emphasized that digital securities do not exist in
documentary form. Instead, digitized securities are documentary securities, the ownership of
which is presented in an electronic record (Tkachenko & Luzkevych, 2020: 188).

Intermediate place between digital securities and dematerialized securities is occupied
by securities that are in circulation (they are bought and sold) through digital banks. Thus, a pilot
project has been launched in Ukraine, which provides for the opportunity to buy shares of
international companies directly in the digital bank Sense SuperApp. Such securities purchase
agreements comply with the current legislation of Ukraine. All payments are made in the national
currency of Ukraine (hryvnia). Customers do not need to send funds abroad. The shares were
admitted to circulation in Ukraine by the National Commission on Securities and Stock Market.
The National Depository of Ukraine has confirmed the possibility of accounting for such shares in
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the depository system of Ukraine (Customers of Alfa-/bank Ukraine began to buy shares through
a digital bank Sense SuperApp., 2021).

By their legal nature, securities traded through digital banks are not likely to be digital
securities in the full sense, as opposed to digital securities that are accounted for using
technologies in a decentralized public registry (blockchain, etc.). the issue and circulation of
securities through digital banks is provided by an information platform that is not fully understood
as a distributed registry technology. In this case, the digital regime of such securities is limited
only by their turnover, but their issuance takes place according to the general rules of ordinary,
non-digital securities.

It should be noted that the existence of digital securities is the subject of scientific
debate. Thus, the representatives of the so-called “documentary approach” insist on the
recognition of securities only documentary securities, which are things that belong to movable
property. As for the so-called uncertificated securities, they are considered not as securities, but
only through the fixation of property rights. As uncertificated securities have no material value,
they cannot be recognized as things and, accordingly, as objects of property rights. Proponents of
this approach note the following features of securities: documented form of existence (a security
is a document); observance of the established form and obligatory requisites at drawing up
(registration) of a security; fixing specific property rights of the security holder; the obligation to
present the security as a document in the exercise or transfer of property rights (Tsybulnikova,
2016: 167). This purely materialized approach presupposes an understanding of the concept of
security, which covers only documents that exist in paper form, but not documents on technical
media (Penzov, 2003: 163-164). This approach does not comply with current legislation, which
distinguishes between securities that exist in tangible (paper) and intangible (electronic,
dematerialized) form, and trends in securities markets. For example, today the shares of joint
stock companies in Ukraine are issued exclusively in dematerialized form and exist in the form of
electronic records in electronic books (electronic registers) of depositories.

This approach reflects the global trend towards dematerialization of securities. In
most economically developed countries, the process of dematerialization of securities is almost
complete and in many stock markets only paperless securities are in circulation. Therefore, in the
doctrine of law, some scholars define a security as a monetary document, which is an official
information of the issuer fixed on a tangible medium, the acquisition of which leads to mutual
rights and obligations between the issuer and the owner of such a document. In this case, the
material carrier can be a computer record (Aljochin, 2002: 29-34).

10. Digital money: Digital currency of the Central Bank
10.1 Digital money

As a result of the ongoing processes of digitization of social relations, a specific means
of payment that do not coincide with non-cash money, are electronic money and “digital money”
(cryptocurrency), the nature of which remained unresolved by the legislator, appeared in the
current legislation.

In general, electronic money means money or financial obligations, the exchange and
settlement of which is carried out using information technology.

EU Directive 2009/110/EC defines electronic money on the basis of three criteria:
electronic storage; transfer to the recipient only after their receipt by the bank; the payer, natural
or legal person, cannot be their issuer (Directive 2009/110/EC, 2009).

The regulation of e-money legal regime usually is carried out outside the national Civil
Codes of relevant countries. The regulatory basis for the use of such type e-money are the special
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laws in the field of e-commerce (Law of Ukraine “On the Payment Systema and transfer of funds
in Ukraine”, 2001; Law of Georgia “On Payment Systems and payment services”, 2012).

The legislation of Ukraine defines electronic money as units of value stored on an
electronic device, accepted as a means of payment by persons other than the person issuing them,
and is a monetary obligation of this person, performed in cash or non-cash (para. 15.1 art. 15 of
the Ukrainian Law “On the Payment System and transfer of funds in Ukraine”, 2001).

A similar definition of electronic money is provided in Georgian law.

The legislation of Ukraine defines electronic money as a value equivalent to funds
received by an electronic money provider from users for carrying out payment service
transactions, which is stored on payment instruments and which is recognized as a means of
payment by its issuer and other persons. The ratio of electronic money and the funds received in
its stead, as set by the electronic money provider, shall be the same at all stages of the activity of
the provider (para. z 7 art. 2 of the Law of Georgia “On Payment Systems and payment services”,
2012).

In essence, the EU Directive gives the same definition, but does not limit the range of
issuers by type of institution: the issuance of electronic money can be carried out by both banks
and other institutions in accordance with established requirements.

From a legal point of view, the defining feature of electronic money is that, on the one
hand, it is a means of payment and, on the other hand, the issuer's obligation to be fulfilled in
traditional non-electronic money. In other words, e-money is always followed by either a bank or
a bank account with real money (Polyvka Nazar, 2015).

E-money is a kind of so-called “electronic money”, because it is based on money that
is provided for use without opening a bank account, information about which is stored in
electronic form. The use of this “monetary value” is carried out by transferring it within the
framework of applicable forms of cashless payments using information and communication
technologies, electronic data carriers (electronic means of payment) (Kuzmina & Bogdanova,
2019: 393-400).

The Laws on e-money do not directly define the nature of e-money, their place in the
system of civil rights objects, their correlation with the category of non-cash money, do not fix
their value as a legal tender, which is absolutely necessary for the organization of certain types of
obligations, bankruptcies and hereditary relationships.

The solution of these issues is undertaken in the doctrine. The most frequently
considered options are the qualifications of e-money as a property right of claim (Kazachenok,
2017: 47-50) of “their holder to the operator for issuing a certain amount of cash or non-cash
money” (Savel’ev, 2016) or, otherwise, a monetary claim to the obligator (issuer) expressed “in
electronic form, which is transmitted when paying from the payer to the recipient” (Savel’ev, 2017:
136—153).

Defining e-money as a property right solves the problem of their qualification for the
sphere of bankruptcy and inheritance relations, among the objects of which property rights are
presented, but do not define the relationship of the category under consideration to objects that
are legal means of payment, i.e., to money.

It is generally accepted that in the sphere of civil legal relations, the main function of
money is to be a means of payment, a means of paying off debt. The national Laws of the countries
consider the national currency to be a legal tender and establishes the rule that payments are made
by cash and non-cash payments (in particular, Article 192 of CC of Ukraine; Article 140 of CC of
Russian Federation).
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At the same time, the Laws of some countries (in particular, article 15 of the Law of
Ukraine “On the Payment System and funds transfer in Ukraine”; Article 18 of the Law of Georgia
“On payment systems and payment service”) separate the e-money funds from cash and non-cash
money funds, denoting, in particular, the specificity of their transfer, and does not indicate their
relationship to money and legal means of payment, which creates certain legal uncertainty.

Meanwhile, as monetary funds expressed in national currency, they are provisionally
provided to the obligator (“at the entrance”) in order to fulfill monetary obligations to third parties
(“at the exit”). It is logical to assume that e-money funds did not lose their payment function even
during the period of being accounted by the obligator. In the economic turnover, they perform the
function of a means of payment to third parties, which in fact is reflected by some acts of foreign
law. Thus, Directive 2009/110/EC “On the establishment, operation and supervision of
organizations involved in electronic money” indicates that electronic money is accepted as a means
of payment (Khrustaleva, 2016: 55-62).

In this respect, the position of some Central Banks of some countries define the
concept of e-money funds as “a non-cash money, accounted for by credit institutions without a

”1

bank account and transferred using electronic means of payment”.

The development of new technologies and the information environment has given rise
to a phenomenon that has the same electronic digital form of its existence as e-money funds,

usually referred to as “virtual currency”, “digital currency”, “cryptocurrency”, “digital money”.

The new edition of the European Central Bank report, prepared in February 2015,
provides the following definition of virtual currency, “A digital representation of value not issued
by a central bank, a credit institution or an e-money issuer, which can under certain circumstances
serve as an alternative to money.” This definition, according to A. I. Savel’ev, suggests that “at
present, the European Central Bank does not consider virtual currency either as cash (the
economic aspect) or as a means of payment (the legal aspect)” (Savel’ev, 2016).

This phenomenon has become widespread in the most modern countries and is called
“digital money”, which usually includes cryptocurrency as a certain set of electronic data (digital
code or designation) created in a decentralized information system that does not certify the right
to any object of civil rights that are not recognized by legal means of payment, but can be used by
the clients of this system to make payments (Bill No. 424632-7 “On Amendments to Parts One,
Two and Four of the Civil Code of the Russian Federation”, 2018).

Cryptocurrency is significantly different from fiat money, ie legal tender, the nominal
value of which is set, provided and guaranteed by the state through its authority and power, and
which have no independent value.

Cryptocurrency is not supported by the issuer's obligations and is not an expression of
any fiat money, its value is determined by the ratio of supply and demand for it among its users;
it is a high-tech phenomenon that exists exclusively by its internal mathematical algorithm and
performs the function of money, without being electronic money.

The question of whether cryptocurrencies are money remains to most countries open
now. For example, the United States has already established a precedent that defines
cryptocurrencies as “currency or another form of money.” The position of American judges was
confirmed by the Financial Crimes Enforcement Network (FinCEN), which in 2013 described

t See: The Information letter of the Central Bank of the Russian Federation “On providing customers —
individuals with information about the features of electronic money transfer services” dated 11 March 2016,
No. IN-017-45/12 (together with the Memo “On electronic cash means”): “this is non-cash money in rubles
or foreign currency, accounted for by credit institutions without opening a bank account and transferred
using electronic means of payment.”
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Bitcoin as “a form of money.” However, another influential US Internal Revenue Service (“IRS”)
has determined that for federal tax purposes, cryptocurrency should not be treated as a “form of
money” but as property (Polyvka Nazar, 2015).

In Germany, for example, Bitcoin has the status of “private funds”. The German
Federal Financial Supervisory Authority (BaFin) defines it as private funds that are used as
payment and replace traditional currency in civil law contracts. In accordance with BaFin's legally
binding decision on units of account within the meaning of section 1 (11) sentence 1 of
the Kreditwesengesetz (KWG), Bitcoins are financial instruments. Units of account are
comparable to foreign exchange with the difference that they do not refer to a legal tender.
Included are also value units which function as private means of payment in barter transactions
and any other substitute currency that is used as means of payment in multilateral accounting on
the basis of contracts under private law. This legal classification applies in general to all VCs. What
software they are based on or which encryption technologies they apply is immaterial in this
respect. By contrast, VCs are not legal tender and so are neither currencies nor foreign notes or
coins. They are not e-money either within the meaning of the German Payment Services
Supervision Act (Zahlungsdiensteaufsichtsgesetz — ZAG); they do not represent any claims on an
issuer, as in their case there is no issuer. The situation is different for digital means of payment
which are backed by a central entity that issues and manages the units. Such companies usually
carry out e-money business pursuant to section 1a of the ZAG (e-money) (Federal Financial
Supervisory Authority. Virtual Currency (VC), 2017).

In the Russian Federation the location of digital money in the system of civil rights
objects is usually classified as property rights or is indicated in the category of conditional
monetary units, which would allow using digital money as a means of payment for a product, work
or service (Civil Code of the Russian Federation, 1996).

In its Opinion, the European Banking Authority (EBA) defines virtual currencies (VCs)
as a digital representation of value that is neither issued by a central bank or public authority, nor
necessarily attached to a legal tender. VCs are accepted by natural or legal persons as a means of
exchange and can be transferred, stored or traded electronically (EBA Opinion on “virtual
currencies”, 2014).

Digital money cannot be equated with e-money funds. The researchers note the
obvious similarity of these phenomena, which manifests itself in a purely electronic-digital form
of existence; accounting without using a bank account; using “as a cash equivalent” (Savel’ev,

2017: 136-153).

Due to its technology, cryptocurrency does not fall under the definition of “electronic
money” because it does not contain the issuer’s obligation to repay it, does not have a single
issuance center, and is not tied to any cash or non-cash funds. In turn, “non-cash funds” under the
laws of most countries can exist only in the form of bank accounts. Banks do not participate in the
process of issuance and circulation of cryptocurrencies, so cryptocurrency cannot be considered
“money”.

Cryptocurrency units are not nominated in the currency of any state, i. e. they have no
nominal value, while behind e-money funds are the funds that are provided for the operator’s use;
cryptocurrency has a special mechanism of occurrence, which is characterized as decentralized
emission (Tsindeliani & Nigmatulina, 2018: 18-25); in contrast to e-money funds, cryptocurrency
does not constitute a right of claim to a specific person, the right to a specific object, does not exist
as an object of obligation relations. Therefore, the understanding that cryptocurrency does not
apply to e-money funds, is not a form of their existence, prevails in the domestic doctrines of many
countries (Kuzmina & Bogdanova, 2019: 393-409).
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Cryptocurrency does not fall under the definition of “payment system”, as the main
and mandatory function of the payment system is to transfer funds. Whereas only cryptocurrency
(Bitcoin, etc.) is transferred through the cryptocurrency wallet, which is not cash (Polyvka Nazar,
2015).

10.2 Digital currency of the central bank: E-hryvnia

The idea of central banks issuing their own digital currencies in recent years has been
in the spotlight of regulators around the world, including the central banks of the European Union.
Some countries have already taken practical steps to release the Central Securities Depository in
“real life” (Singapore, Tunisia, Senegal and, conditionally, Venezuela). The reasons for this interest
were, in particular, the rapid growth of the role of innovation in the financial sector, the emergence
of new payment technologies and services, trends and the desire to reduce the share of cash in
circulation in many countries.

The Central bank digital currency (CBDC) is a digital form of existing fiat money issued
by the central bank and is a legal tender (Tommaso Mancini Griffoli et al., 2018).

According to the European Central Bank, the digital currency of the central bank is a
digital form of fiat money that is publicly available, issued by the state and has the status of legal
tender (Cryptocurrencies and tokens, 2018).

The Bank for International Settlements defines the digital currency of the central bank
as liabilities of the central bank, expressed in the existing unit of account, which serves as both a
medium of exchange and a means of preservation (Central bank digital currencies, 2018).

The National Bank of Ukraine has begun to study the possibility of issuing its own
digital currency (the national currency of the National Bank, CBDC) — the hryvnia. The study of
this issue began in 2016. In 2018, a pilot project was launched to issue e-hryvnia for retail
payments on the blockchain platform.

Depending on the scheme of use, the digital currency of the central bank may have all
or part of the basic functions of fiat money, such as a measure of value, a means of circulation, a
means of payment, a means of preserving and accumulating value, and world money. Depending
on the scheme of use, the digital currency of the central bank must effectively perform the
functions of fiat money. In particular, this digital currency held in accounts may be a medium of
exchange (the accounts in which it is held may be opened both in the central bank and in
commercial banks within a public-private partnership). Accrual of interest on the digital currency
of the central bank can ensure the accumulation of value that corresponds to the rate of return on
other risk-free assets, such as short-term government securities.

According to the combinations of properties of the digital currency of the central bank,
researchers identify the following schemes of its use: as the digital equivalent of cash; for interbank
settlements; as an instrument of monetary policy; as the equivalent of an account opened with the
central bank. To implement this digital currency, central banks are considering using distributed
registry technology (DLT) or traditional databases.

Digital currency is designed to be an alternative tool for retail payments, along with
existing tools and instruments of retail payments in today's market — cash, payment orders,
payment cards and electronic money, which are characterized by their inherent advantages and
disadvantages.

Thus, electronic money is used to pay for goods and services and P2P transfers
between users — individuals, and partially cover the need for quick payments for small amounts.
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At the same time, the amounts of transactions with the use of electronic money are limited by the
limits established by current regulations of the National Bank.

The issuer of electronic money is an authorized commercial bank. To ensure the
issuance of electronic money and the implementation of operational and technological functions
of the bank on the basis of the agreement may involve another legal entity — the operator of
payment infrastructure, which must be entered in the Register of payment systems, payment
systems; participants of these systems and operators of payment infrastructure services.

The National Bank considers the digital currency of the central bank as an alternative
means (tool) for making instant payments for small amounts by individuals. The advantages of
the digital currency of the central bank can be ease of use, security (repayment and payment are
guaranteed by the National Bank), fast acquisition of user status, speed of settlements.

The pilot project of the National Bank of Ukraine’s own digital currency — electronic
hryvnia or e-hryvnia is considered a digital currency issued by the NBU, can be described as the
national digital currency, which is a fiat currency, 1:1 ratio is not a revenue instrument, therefore,
a means of payment, not savings. At the same time, E-hryvnia can be both an anonymous digital
currency of the central bank and with user identification, as each option has its advantages and
disadvantages.

The introduction of e-hryvnia in the payment market of Ukraine is considered
according to one of the two top-level models (schemes) of interaction between participants:
centralized or decentralized. If the decentralized model is chosen, the e-hryvnia will no longer fall
under the definition of the central bank’s digital currency, as this digital currency will not be issued
by the central bank, but by payment market participants controlled by the regulator.

At the time of the Pilot Project, the centralized model of e-hryvnia issuance was chosen
as simpler, clearer and more transparent in terms of its regulation, through the introduction of
the National Bank’s Distributed Registry (DLT) information platform, namely its private variety.

During the practical part of the Pilot Project (September — December 2018) the
National Bank issued a limited amount of e-hryvnia (equivalent to UAH 5,443), and project
participants carried out the following operations: creation of their own e-wallets; installation of
mobile applications of e-hryvnia wallets on their own devices with Android or iOS operating
systems; replenishment of e-wallets in a non-cash way using NPS SPACE cards through a
specialized virtual terminal integrated with the Platform. e-hryvnia transfers between wallets (P2P
transfer); trade operations (replenishment of mobile phone balance with e-hryvnia, LifeCell
mobile operator); charitable contributions to help soldiers of the Joint Forces Operation; exchange
of e-hryvnia for non-cash funds using NPS “SPACE” cards.

According to the form of issue, the digital currency of the central bank is money stored
in electronic form, the issuer of which is the central bank; with decentralized type of verification;
with a fixed cost. The availability of the central bank’s digital currency depends on its issuance
scheme (it is available to individual market participants or “for all”) (Analytical note on the results
of the pilot project on the implementation of the platform “Electronic hryvnia” and electronic
money of the National Bank of Ukraine (e-hryvnia)).

Thus, the digital currency of the central bank is a digital form of fiat money (currency
of Ukraine — hryvnia), which is legal tender, issued by the state, or payment market participants
under the control of the state regulator, whose circulation technology provides distributed
registers or other information system.
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11. Conclusions

The globalization of the digital society is manifested in the global trend towards
unification of homogeneous legal phenomena in the digital environment, which leads to the
introduction at all levels of law (global, international, national) based on a functional approach
broad understanding of things, which extends to tangible and intangible goods capable of being
an individual or joint belonging of a person, be in its legal dominance, have economic value and
serve for use.

A digital thing is an object of the digital environment that exists and is in civil turnover
circulation only in electronic form in accordance with the rules of the information system in which
the identification and circulation of digital things is provided. Digital data that is not part of a
person's property, has no monetary value, or is not available for search and discovery (usually
metadata) is not a digital thing.

Digital things should include a virtual asset, money and securities that exist exclusively
in a digital form, as well as digital content and online account to the extent that are alienated part
of the property of person as the private person.
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Abstract

The demand for rationalization of the work of parliaments and their greater efficiency leads to an
increased activity of their working bodies. In the modern world, the task and the role of the
working bodies of parliament (committees and commissions) in the legislative procedure is very
important. As part of the structure of the modern parliaments, the working bodies are competent
to carry out procedures that precede the enactment of the submitted legislative proposal (bill).
The work of the working bodies (committees and commissions) in the legislative procedure
covers the review of the proposed law and its amendments from the aspect of their
purposefulness and from the aspect of fulfilling the formal requirements that the bill should fulfil,
giving opinions and suggestions about the proposed solutions in the legislative proposal, and
submission of amendments in order to improve the legal text. This paper will elaborate on the
position and role of the working bodies in the legislative process in the USA, the United Kingdom
and Switzerland. A special review will be given to the types of working bodies involved in the
legislative process in the parliaments of the aforementioned countries, their manner of work and
their influence in the improvement of the bill.

Keywords: committees, boards, bill, legislative procedure, parliament, public hearings, mark up
sessions.

1. Introduction

The demand for rationalization of the work of parliaments and their greater efficiency
leads to an increased activity of their working bodies. As part of the structure of the modern
parliaments, the working bodies are competent to carry out procedures that precede the adoption
of the submitted bill. In this manner, bills are being considered during the sessions of the working
bodies, that will further be subject to analysis, debate and amendments in one of the legislative
readings of the parliament. The work of these sessions should enable consideration and resolution
of all controversial issues and dilemmas or offer alternative solutions to the bill that is in
procedure.

If we take into account the powers of the working bodies in the legislative procedure,
they usually can be classified into:

» Legislative committee, which is responsible for reviewing the formal side of the
bill. The basic function of this working body is to determine whether the bill or the
submitted amendment meets the formal criteria. In this manner, this legislative
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committee determines whether the bill complies with the constitution, whether there
is a constitutional basis for its enactment, whether it was submitted by an authorized
proposer, whether it was submitted in an appropriate form and whether it contains
all the necessary elements.

= The specialized working bodies are the second group of working bodies that are
formed for a specific area within the competence domain of the parliament. The
content of the bill which is in the procedure is considered, analyzed, supplemented
and amended in these working bodies. Their work usually begins with determining
the purposefulness of the proposed legislative solutions, and then continues with
analysis, discussion and determination of concrete measures and instruments
provided by the law. During the sessions of these working bodies, alternative
solutions and measures can be offered. It is being said that the bill which is in the
procedure at this stage of the procedure, is subject to a detailed analysis and it is
reviewed “article by article” in order to improve the proposed legal text.

In this manner, the work of the working bodies qualitatively affects the work of the
parliaments. In order to achieve this, the parliaments in the modern systems try to fulfil several
factors. These include: efforts to establish specialized bodies for concrete areas; the members in
the working bodies should be selected from the MPs in accordance with their competences,
education and expertise; participation of the professional and expert public in the sessions of the
working bodies, which can contribute to the efficient implementation of the activities for which
these bodies have been formed.

Modelled in this way, the legislative procedure, in which the role of the working bodies
is extensive and important, enables the fulfilment of two basic goals. On the one hand, it
approaches the ideal of creating a “legally perfect” law, and at the same time it rationalizes the
work of the legislative body, which is also evaluated as being more efficient in its action.

2. The role of the Committees of the United States Congress in the legislative
process

2.1

The review of the submitted bill by the committees in the US Congress represents a
very significant stage in the legislative procedure. The so-called second “reading” of the concrete
legislative proposal (Bill) begins with the work of the congressional committees. Although the
future of the submitted legal proposal is uncertain during the entire legislative procedure, this
stage has been considered to be very important since the implementation of all subsequent stages
of the procedure depends on the report of these “small legislators”.

Woodrow Wilson said about congressional committees: “Congress in session is a
Congress on public exhibition, whilst Congress in its committee rooms is Congress work.” This
statement of his corresponds to the true picture of the implementation of the legislative process in
the US Congress.

Namely, in the attempt to perceive the significance of the committees, one must start
from the functions of the Congress. The committees represent a microcosm of the American
Congress, as they completely take over the functions of the chambers of the Congress.2 That is why

t Willson,Woodrow, Congressional Government — A study in American Politics, Dover Publications, New
York, 2006, p. 82.

2 Starting from the goals the members of the committees want to achieve by working in the congressional
committees, these working units of the Congress are classified into: Voters Committees, Policy Making
Committees and Prestige Committees. The committees of each of these groups establish and practice their
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it is said that their function in the legislative procedure is not at all simple and includes the study,
classification, preparation, amendment and supplement, as well as selection of those bills for
which a report will be prepared. Today, the committees of the Congress represent true “small
legislators,” especially considering that the bills that will pass the committee and subcommittee
stage, have a good chance of becoming a law.3

2.2

The actual consideration of the bill takes place in one or more committees of the
Congress. Unlike in the past, when the speaker of the House of Representatives could forward the
proposal to any committee, including the one that would surely “freeze” it, today this procedure is
mostly automatic, since the content of the submitted bill is determined by the committee to whom
the proposal will be forwarded. Namely, although the speaker has the discretionary power to
determine which committee will be competent to work on the bill, especially when it comes to
complex legislative proposals that affect several areas, today this issue is mostly decided by the
members of the House of Representatives.4 If the issue remains undecided, the Speaker or the

own principles of work. So, in the work of the committee as a whole, the members of the Voters Committees
(Agriculture Committee, Small Business Committee, Science and Technology Committee, Public Services
and Transport Committee) are guided by the principles of reciprocity and mutual non-interference in the
work and competences of the subcommittees. These committees try to reach a consensus when deciding on
a concrete bill. Policy Making Committees (Energy and Commerce Committee, Foreign Affairs Committee,
Banking, Housing and Urban Affairs Committee) are responsible for issues that are very subtle and often
conflicting, so they rarely apply the principles of reciprocity and non-interference in the work of the sub-
committees. Their members, in the decision-making process, do not expect to reach a broad agreement
regarding the presented reports and recommendations of the sub-committees regarding a concrete
legislative proposal. Therefore, decisions are usually made by reaching a simple majority. Prestigious
committees (control committees) are responsible for a large number of important groups of issues. These
committees (Budget Committee, Rules Committee, Finance Committee) strive to adhere to the rules of
reciprocity and non-interference in the work of the sub-committees, however, it is sufficient to achieve a
simple majority in the decision-making procedure for accepting the legal proposal.

3 The US Congress has the most powerful committees in the world. Their power comes from the special
powers they exercise, the permanent membership and the unreserved support they have as their funding.
Their role in the legislative process is crucial. Namely, in the congressional committees, many legislative
proposals will be completely amended, and some of them will not see the light of day and will remain frozen
precisely in the Congress committees. See: Hejvud, Politika [Politics]. Clio, 2004, Beograd.

4 Thomas Griffin Reed and his “successor” Joseph Gurney Cannon are one of the most outstanding speakers
in the history of the American Congress. They will be remembered by the “steel” implementation of the rules
in the House of Representatives and the use of powers of the presidential office in favour of the party holding
the majority in the legislative chamber. Namely, Thomas Reed (often named by his opponents as “Tsar
Reed”), who was elected speaker in 1889, first assumed the authority to appoint members and presidents of
committees (Reeds Rules of Procedure), and especially the so-called Rules Committee whose competence is
deciding which legislative proposals will be placed on one of the calendars for discussion and decision-
making at the plenary session. Joseph Cannon, on the other hand, widely used the powers to stop the
legislative process on the legislative proposals that he did not like, to punish the members who opposed him
and even to refuse to give a word to those who requested it. Most often, he used the powers to determine the
agenda of the house, to forward the legislative proposals to certain committees, to sit with the Rules
Committee and thus to fully influence the legislative process. Today, the term “canonism” is often used as a
synonym for the arbitrary use of the speaker's powers. For more see: Welch, Gruhl, Steinman, Comer,
Ambrosius, M., Rigdon, M. Understanding American Government. West Publishing Company, 1995, p.

298, 299.
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majority of Senate leaders acts upon it5. However, the problems regarding the determination of
the competent committee that will work on a specific bill are constantly relevant. A dilemma
regarding the nature of the legislative proposal will arise whenever it encompasses several
different, complex and cross-sectoral issues (omnibus legislation). In such a case, a permanent
committee will rarely be appointed, which will be competent to review all issues from the content
of the legislative proposal. Therefore, the proposal is submitted to at least two congressional
committees, thus making the procedure for passing the law twice complicated and difficult.

The legislative proposal is submitted to the competent committee, it is then forwarded
to one of the subcommittees working within the congressional committee.® At the beginning of
their work related to the concrete bill, these bodies organize the so-called “public hearings” to
which the proposer of the law is summoned, as well as all other persons who are in some way
interested in the adoption of the law or are against its adoption. At these public hearings, a large
number of interested entities are enabled to present and justify their opinion in favor or against
the bill in question. They clarify all unclear issues, demonstrate the need for the enactment of the
law, and the opponents of the proposal are given the opportunity to raise objections. Besides the
proposer, representatives of the executive bureaus, experts and representatives of pressure groups
are most often invited to these public hearings.” William J. Keefe says about the public hearings:
“They represent an excellent opportunity to get to the facts, to hear all sides, to present the
solutions provided for in the bill and the consequences of their implementation, as well as to
inform the representatives about the wishes of the citizens.”8

In addition to holding public hearings that allow the interested parties to voice their
opinions in favor or against a bill, congressional subcommittees hold another type of meeting
where the text of a bill is being considered in detail. The meetings of the members of the
subcommittee where the text of the submitted bill is discussed and where it will be subjected to
amendment or supplement are marked as mark up sessions. A real selection of the proposals takes
place in this phase. Only the bills that will obtain the consent of the members of the subcommittee
have the privilege of being considered by the congressional committee. It is said that today more
than ever, subcommittees are the center of the legislative action.

If the bill exceeds the stage of its view by the sub-committees, it is then brought back
to the competent board for reconsideration. At this stage, the committee may hold a public
hearing, but most of the time it takes into account the report of the subcommittee and based on
the comments in it, starts the decision making process. The decision-making process takes place

5 LeLoup, T., Politics in America — The ability to govern. St Paul West publishing company, 1989, p. 296.

6 The formation of committees and subcommittees in the American Congress is a process that follows the
overall decentralization of the American politics. The principle of separation of powers, the problem of the
Congress to monitor the work of the executive, and the relatively weak party organization in the Congress
contribute to the formation of a strong and relatively independent committee system. See: Keefe, Ogul S.
The American legislative process-Congres and States. Prentice-Hall Inc., New Jersey, 1964.

7 The National Farmers Union, the Organization of Representatives of Various Sectors of Industry, the
Chamber of Commerce, the Organization of Railroad Workers, various professional associations of doctors,
lawyers, architects, the Military Veterans Organization (American Legion), women's organizations,
consumer organizations, etc. are among the most influential and well-known pressure groups (lobbyist) in
the American Congress. These groups are often the real initiators of the enactment of separate laws, while
members of the Congress appear only as formal proposers of the law. After the Second World War, In order
to limit the possibility of abuse of the activities of these groups, an obligation was introduced for these groups
to register themselves in one of the congress chambers and to provide information about their financing, as
well as about their expenditures and revenues. See: JoBuunk. YcraBHU U NMOJUTUYKU CUcTeM. Beorpar,
2006, p. 141.

8 Keefe, Ogul S., The American legislative process-Congress and States. Prentice, p. 181.
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at a closed committee meeting and can last a long time. There are several different alternatives for
the committee to consider when deciding the future of the bill. Namely it can:

= decide to support the proposal in its entirety;

»= decide to support the proposal only if certain amendments or
supplements are made;

» decide to prepare a completely new and completely different proposal
himself;

» reject the proposal.

Some data show that almost 34 of the total number of submitted bills remain “frozen”
during the decision making process of the congressional committees. No report is prepared for
them that could be considered in the plenary session of the respective congress chamber. This
phenomenon is the result both of the large number of insignificant and senseless proposals that
are submitted to the Congress, as well as the fact that the members of the committees guided by
their will and convictions have the opportunity to freeze the legislative proposal even when it is a
useful proposal®.

There is a possibility that the bill that did not secure the consent of the congressional
committee will still be presented at a session of the House of Representatives. A written petition
supported by more than half of the members of the House of Representatives (discharge petition)
is a way to achieve this. The history of the US Congress knows cases when the Rules Committee
refuses to distribute the bill for consideration in a session of the House of Representatives. This
essentially means that the bill has been frozen. Therefore, the supporters of the proposal in such
a case have no choice but to resort to the use of this petition by securing at least 218 signatures of
the members of the House of Representatives, thus ensuring the passage of the bill and its review
in a session of the House in a few days. These petitions are rarely successful but give more power
to the individual at the expense of the leaders and committee chairs.

The way in which decisions are made in congressional committees is different. Some
committees try to reach a general agreement by their members to ensure the passage of the
proposal in the next stage of the legislative procedure, while some of them make the decision by a
simple majority.1°

Decisions at the level of the congressional chambers usually depend on the decisions
of the competent congressional committee. Debates about legislative proposals in the House of
Representatives are almost always connected to the alternatives presented by the analyses and
decisions of the committee that worked on the concrete bill. In this manner, bills causing
excitement and discussion in the committees cause an equal reaction in the House of
Representatives. Those avoiding discussions and polemics in the committees avoid this reaction
in the House of Representatives as well. The experience in the implementation of the legislative
process in the chambers indicates that almost all action in the congressional chambers consists in
the ratification of the decisions of the committees.

Bills that successfully pass the “iron fist” of the committees are placed on one of the
five calendars of the House of Representatives.™

9 In its two-year period, more than 25,000 bills are submitted to the Congress, although the number of
enacted laws is less than 1,000. Vasovi¢. Savremene demokratije. Sluzbeni glasnik. Beograd, 2006, p. 181.

10 Vogler, J., & Waldman, R., Congress and democracy, 1985, p. 61-71.

1t The Union Calendar, the House of Representatives Calendar, the Private Calendar, the Calendar of Bills
on Which General Consent Has Been Reached, and the Calendar of Bills Placed on the Agenda by Petition
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3. The role of the Parliamentary Committees in the legislative process in the
United Kingdom

3.1

“The work capacity of the House of Commons will be significantly reduced if the
details, principles and solutions offered by the bill in procedure are always considered at a session
of this legislative chamber.”2

Therefore, the actual review of the bill takes place in one or two parliamentary
committees at most. They are “designed” to study the specific proposal in detail, and their task is
to analyze the text of the law in full light — article by article. In this manner, the work of the
parliamentary committees on a specific bill includes the study, drafting, changing and
supplementing the text of the law, and if this is accomplished without major delays in the
legislative procedure, there are good prospects for the bill to become a law. These functions of
theirs make the parliamentary committees a real “Chinese wall” for the specific bill that is in the
process. If the other functions of the parliamentary committees that are not tied to the legislative
process are added to this, it would not be wrong to conclude that they represent a “microcosm” of
the House of Commons.

3.2

The overall procedure of drafting the bill at this stage of the legislative process is very
formal and represents a kind of a ritual, which the British parliamentary tradition is inclined to
observe. These elements of “acting in velvet gloves” are particularly striking in the order of the
speakers, the mutual polite and courteous address during the discussion in the committee, as well
as in the conduct of the sessions of these working bodies in general. However, this phase of the
legislative procedure will probably represent the most difficult and decisive moment for the future
of the law. The polite form through which the work is carried out in these bodies can only
erroneously lead to the conclusion that there is no danger of “freezing” the bill. If the observation
focus is put on several specificities: the human and technical resources available to the MPs at this
stage, the clash of arguments and alternatives during the discussions in these bodies, the
possibility of a public hearing through which the pro and contra arguments are reached, the
appropriate solutions and measures of the bill, and the rationality in the actions of the members,
it can be concluded that these working bodies de facto represent one of the decisive legislative
factors.

3-3

As soon as the second reading phase is completed, and within 10 days at the latest, the
bill is submitted to one of the parliamentary committees. The phase of the first critical analysis of
the bill in the true sense of the word, can be conducted in:

» Standing Committees (Public Bill Committees - PBCs) — which is the usual
procedure, unless the House of Commons decides otherwise. The use of the term
“standing committees” is inappropriate considering the fact that essentially these
boards do not have the characteristics of permanent working bodiess. On the

(discharge petition) are the five calendars of the House of Representatives. Keefe, Ogul, The American
legislative process — Congress and States, p. 212.

2 Loveland, Constitutional and administrative law. Oxford University press, London, 2006, p. 143.

13 Permanent parliamentary committees are marked with Latin letters (A, B, C, D...), so there is always a
possibility that the same committee (in a different composition) is responsible for studying proposals that
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contrary, they are established with the task of studying a certain bill, after which they
cease to exist in the same composition.

»= Committee of the Whole House — responsible for studying three types of bills:
acceptable and non-controversial bills, bills for the adoption of which special
urgency is required (The Prevention of Terrorism Act of 1974, Criminal Justice —
Terrorism and Conspiracy — Act of 1998, Anti-terrorism Crime and Security Act of
2001) and bills of primary constitutional importance (the Human Right Bill, the
European Parliamentary Elections Bill, the Scotland and Government of Whales
Bills).

* Combined procedure of the Committee of the Whole House and a corresponding
standing committee (the Greater London Authority Bill).

=  Select Committees — are established for review of omnibus laws.

Experience shows that most of the laws that are enacted following government
proposals are subject to consideration by the standing committees. It is being said that “dissecting”
the legal text with exceptional professional precision is in the nature of these committees. In this
phase of the legislative procedure, not only the specific solutions and measures foreseen by the
bill, but also the presented arguments and counter-arguments that refer to them will be the subject
of efficient “scanning”.

3.4

However, amending and supplementing the legal text seems to be the most important
function of these working bodies. In order to prevent the submission of amendments as a
mechanism for obstruction of the legislative process, the categories of unacceptable amendments,
which are not considered and debated, have been clearly defined. This category includes the so-
called “implied amendments” that do not refer to the legal text and whose purpose is delaying the
procedure and criticizing the government. Experience has shown that the amendments that were
assessed as irrelevant, the amendments that contradict the basic principles on which the law is
based and which were determined at the stage of the second reading, and incomprehensible,
unclear and ineffective amendments are the most common examples of such amendments. These
restrictions on the submission of amendments provided for by the procedural provisions, in a
certain way, provide the government with a comfortable position in the process of enacting the
law that it has proposed. However, some of the submitted amendments will not be rejected at this
stage. Thus, the amendments providing a clearer picture of the bill even in cases when they would
not be accepted, are subject to consideration by the relevant parliamentary committee. These can
range from amendments proposing certain language corrections in the legal provisions to
amendments providing for alternative measures and substantial changes and additions to the
proposal. The practice has shown that most of the amendments that were proposed at this stage
are actually amendments that were proposed by the government either in order to correct certain
mistakes that occurred in some of the previous stages of the procedure or in order to satisfy certain
acceptable interests and demands of some interest groups.4

regulate completely different areas and with completely different content. Thus in 1993 the Standing
Committee D was responsible for studying the Judicial Pensions and Retirement Bill, the Sea Fish
(Conservation) Bill and The Merchant Shipping Bill, but the only common feature in each of these
proceedings was the name of the committee.

14 The Criminal Justice and Public Order bill of 1994 is given as a concrete example, for which, at this stage,
150 amendments have been adopted, of which 145 were proposed by the government. The not-so-distant
history also remembers the anthological procedure for the adoption of the so-called Electricity Bill. Namely,
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3-5

Richard Crossman describes this stage of the legislative process as very tedious, with
“the minister pressed against the wall throughout the entire process”s. If we add to this the fact
that the work in the parliamentary committees attracts very little media attention, as well as the
fact that the members of the committee will not be impressed by speeches in which the rhetorical
skills of the speaker are presented, but will consider only those supported by arguments
conclusions from the discussions, it is understandable why the “smooth passing” of the law at this
stage actually represents a difficult task for the competent minister. This results in the fear that
the minister who will not invest all his knowledge, experience, skill and effort in defense of the bill
will have a short ministerial career, and the “killing” of the government proposal at this stage of
the procedure can also mean a complete “political death” for the competent minister. However,
elements of a subjective and objective nature are available to the competent minister. Thus, it is
expected that the educational background, the skill in persuasion and his/her argumentative
presentation on the one hand, as well as the support that the majority of the committee members
provide to the government on the other hand, will enable him/her to maneuver to avoid the sharp
and critical attacks on the offered legislative solutions.

A real battle of arguments, attacks and defense of specific solutions, offer of new
alternatives, offensive and defensive strategy in the representation of supporters and opponents
of the law, are specific to this stage of the legislative process. Especially if the subject of the
legislative process is a highly controversial law, these characteristics will represent the diferentia
specifica of the competent committees. Laws for which a strong and strict reaction from the
opposition is not expected, and the so-called bread and butter bills, will pass this stage in a more
“harmonious” atmosphere. However, it seems that all this remains hidden from the public eye and
is of interest only to a certain category of people.

The actual “stage performance” of the members of the committee and the presentation
of their views and opinions related to the specific bill has been conducted during its second
reading, long before the review of this bill in the parliamentary committee.

4. The role of the Parliamentary Committees in the legislative process in
Switzerland

The legislative body implements the matters under its competence through an very
disintegrated mechanism.*® Joseph Barthelemy and Paul Duez say that “the work of the parliament
depends on the activity and the goodwill of the parliamentary committees.”” They undoubtedly
represent the most important part of the internal organization of the parliament, and considered
from the perspective of the legislative procedure, as auxiliary internal working bodies, the
parliamentary committees are the ones who first in detail and precisely study the bill.

114 amendments were adopted for this law. Of them, 113 were submitted by the government, and none of
the 227 amendments submitted by the opposition were accepted.

15 Richard Crossman, Minister of Housing and Local Government in the Government of 1974. Barnett.
Constitutional and administrative law, Routledge-Cavendish, Oxon, 2006, p. 387.

16 Wilson, W., Congressional government — A study in American Politics. Dover Publications Inc. New York,
2006, p. 62.

17 Barthelemy, J., Duez P. Traite de droit constitucionel, p. 548 (Taken from: Hukonuh. Oiusep.
3akoHodasHa npouedypa Yy Jyzocaasuju ca nocebHum ocepmom Ha Ilsajuapcko npaeo. NHCTUTYT 3a
ymopenHo mmpaBo. beorpan, 1997, p. 47).
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The elaboration of the provisions of the proposed bill, the debate on the measures that
this proposal offers, the offer of alternative solutions and the conducting of an informative debate
on the matter that the bill regulates are also carried out in the parliamentary committees in
Switzerland. It is said that the main task of these bodies is to discuss issues and proposals that will
be put on the agenda of one of the chambers of the Federal Assembly. The fact that no bill can be
subject to a review in any of the legislative chambers without first being considered by the
competent working body is a significant feature of the legislative procedure in Switzerland. This
only speaks volumes of the rationalization of the legislative process and the pragmatic approach
in the work of the legislative body in order to ensure the principle of efficiency.

4.1

Unlike the Swiss Constitution of 1874, with the constitutional solution of 2000, the
parliamentary committees represent materia constitutionis. Namely, the Federal Constitution of
the Swiss Confederation of 1874 does not mention parliamentary committees at all. Their position,
composition and competences are regulated in the Federal Law on Procedure in the Federal
Assembly and the rules of procedure of the two legislative chambers. The Swiss Constitution of
2000 in Article 153 provides for that each chamber of the Federal Assembly independently
establishes parliamentary committees. The provisions of the rules of procedure of these two
chambers can provide a legal basis for the establishment of joint parliamentary committees. The
Constitution provides for the rules of procedure of the legislative chambers to determine the
competences of the parliamentary committees, noting that the legislative chamber can, in
accordance with the procedural provisions, delegate appropriate powers that do not relate to the
legislative function to these working bodies. Today, within the framework of the National
Council, there are 12 permanent committees, 9 of which are specialized parliamentary committees
formed by ratione materiae, and 2 are committees for supervision and Immunity Committee.2°
The Council of States has 9 specialized and 2 supervisory parliamentary committees. The
committees of the National Council consist of 25 members, while those of the Council of States
count 13 members.

4.2

It is being said that the main task of the parliamentary committees is “preliminary
study and elaboration of all questions and proposals that will be submitted to them.”>* Thus, if the
Federal Assembly accepts the legislative initiative from one of the authorized proposers, it will

18 If we take into account the fact that the legislative function is not the only competence of the Federal
Assembly, as well as the fact that the overall system of organizational power in Switzerland is based on the
principle of unity of power, in which “the highest authority is the Federal Council” (Art. 148 of the
Constitution), we can understand the efforts to rationalize the legislative procedure in order to ensure the
principle of efficiency in its work.

19 Constitution of Switzerland, 2000, Article 153. http://www.servat.unibe.ch.ici/sz00000 _.htlm.

20 This group of parliamentary committees includes: the Foreign Affairs Committee, the Science, Education
and Culture Committee, the Social Security and Health Committee, the Environment, Spatial Planning and
Energy Committee, the Security Policy Committee, the Transport and Telecommunications Committee, the
Economic Affairs and Taxation and Committee, the Political Institutions Committee, the Legal (Judicial)
Affairs Committee and the Public Affairs Committee. The committees that have the function of supervision
include the Financial Supervision Committee and the Parliamentary Control of the Administration
Committee. The Council of States.

21 See http://www.parlament.ch/e/kommissionen.
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oblige the competent parliamentary committee to elaborate the legislative proposal. In carrying
out the overall activities related to the concrete bill, the parliamentary committee may ask the
competent administrative department of the Federal Council to provide it with professional
assistance, and at its sessions it can call its members or their representatives in order to provide
additional notifications and information. Paragraph 4 of Article 153 is a constitutional guarantee
for this according to which “in the performance of their tasks, the committees have the right to
request information, consult documents and conduct investigations. The limitations of these
rights are determined by the rules of procedure of both chambers.”22

The overall activity of the parliamentary committees in the development of the
legislative proposal ends with the drafting and submission of a written report to the specific
legislative chamber. This written report contains the proposals that were accepted by the
committee members, as well as those proposals that are part of the so-called minority report.
Prepared reports on concrete bill are also submitted to the Federal Council for its opinion. The
parliamentary committees of the Council of States do not prepare a written report, but explain
their proposals orally.

After the legislative proposal and the report of the competent parliamentary
committee have been considered by the Federal Assembly, there is a possibility for they to be
brought back for their reconsideration. Namely, the “supreme legislative authority” often uses this
right, so the entire legislative proposal or only part of it is often subject to reconsideration or
revision in the parliamentary committees. The need for reconsideration of the legislative proposals
or their amendment or supplement can be established during the discussion in the legislative
chambers. On the other hand, in the event that the legal text undergoes significant changes during
the discussion, the draft law is returned to the parliamentary committee for unification of the legal
text. Proposals for amendments that refer to the bill, at the request of the respective legislative
chamber are submitted directly to the competent parliamentary committee for their
consideration, and only then will they be decided upon in the specific legislative chamber.

4.3

From all the above, it can be concluded that the parliamentary committees in the
legislative process in Switzerland play the role of “small legislators”. However, even though these
are working bodies of the Federal Assembly whose position and rights are constitutionally
guaranteed, the final decision on the future of the legislative proposal is always made by the
Federal Assembly as the supreme legislator. So, if about this stage of the legislative procedure in
the USA it is being said that “the bill in the committees is a cursed bill”23 and that the future of the
concrete bill depends on its ability to be passed at this stage of the process, the same conclusion
cannot be reached on the legislative process in Switzerland. Namely, the Federal Assembly in
Switzerland may request reconsideration of parts of the bill or its reconsideration in its entirety,
which will of course delay the process of final enactment of the law, but this return of the legislative
proposal to the committee does not mean it is being “frozen”. On the other hand, the reports of
the parliamentary committees regarding the concrete bill are always submitted to the designated
legislative chamber, which indicates the impossibility of the final decision on its eventual
“freezing” and its future being made by these bodies. If the competent parliamentary committee
does not submit the report with its proposals and suggestions regarding the bill to the Federal

22 Constitution of Switzerland, 2000, Article 153. http://www.servat.unibe.ch.ici/szo0000 .htlm.

23 Wilson, W., Congressional government-a study in American Politics, Dover Publications Inc., New York,
2006, p. 63.
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Assembly within two years, the Federal Assembly will still be the entity that decides whether this
deadline must be extended or it will reject the bill. This is just an argument in support of the thesis
that the future of the bill depends solely on the Federal Assembly and only this body can make a
final decision on the adoption or rejection of the bill.

5. Conclusion

The legislative competence of the modern parliaments is implemented on two levels.
One part of the legislative procedure is carried out by the working bodies of the parliaments, and
another part is carried out at the plenary session of the legislative chamber. The primary idea for
the formation of the working bodies of the parliaments originates from the need to enable a more
efficient and quality exercise of the legislative competence. Hence, during the formation of the
working bodies and the selection of the members who will work in them, a care should be taken of
satisfying the criterion of expertise.

In the modern world, the task and the role of the working bodies of the parliament in
the legislative procedure is very important. The work of the working bodies (committees and
commissions) in the legislative procedure covers the review of the bill and the amendments from
the aspect of their purposefulness and from the aspect of fulfilling the formal requirements that
the legal proposal should fulfill, giving opinions and suggestions about the proposed solutions in
the legal proposal, and submission of amendments in order to improve the legal text. In the
modern world, the working bodies of the parliaments in the legislative process play the role of
“small legislators”.

However, in carrying out these activities, the working bodies act as auxiliary bodies of
the parliament and do not have their own special competence. Namely, the legislative competence
remains an exclusive competence bound to the parliaments, and the activity of the working bodies
does not imply its delegation.
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